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7.1 State Government Policies and
Development in Warringah Council

7.1.1 Comparative Growth Rates
7.1.1.1 The most constant theme raised by the Submissions, both written and oral, is the

pace and scale of property development in Warringah. At the core of most of the
complaints about the Councillors and the Council can be found dissatisfaction
with the way in which development has proceeded and how it has been managed.

In response to the broad concern about development within the community, the
“Majority” Councillors have constantly argued that they are captive to the State
Government's policy of urban consolidation. In his Submission in reply
Councillor Caputo expressed the views of the “Majority” Councillors quite
succinctly.

Submission 291

7.1.1.2 In her final oral presentation on April 10 2003 Mayor Sutton identified a
compounding problem that the Council has to face: ‘the whole world wants to come
to Warringah’.
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Public Hearings Transcript – April 10 2003

Despite her jocular delivery, the Mayor was raising a genuine point of some
importance. She believes that the attractions of Warringah are so great that the
number of people wanting to move there puts substantial growth pressure on
the area.

So, the summary argument is:

Warringah, with its many attractions, generates a high level of population and
housing growth; the State Government dictates the form of the housing
generated by this natural growth.

The community, in turn, needs to be educated so that they will understand the
twin pressures faced by Warringah, and realise that the Councillors, in making
their decisions about development, are working in the best interests of the
community.

7.1.1.3 In this part a comparison of Warringah’s growth with other large metropolitan
Councils is made. Table 7.1.1.1 lists the growth rates of the 15 metropolitan
Councils whose populations exceed 100, 000 people. The data refer to the
comparative ranking of each of the Councils in terms of the relative pace of
growth between the Census years 1996 and 2001, and the size of that growth.
The Councils are ranked according to how fast, or how large, was their growth
across the 172 Councils in NSW 1.

The Table shows that Warringah’s growth has been relatively tardy, rather than
exceptionally fast. There were 69 Councils in New South Wales that grew faster
than Warringah between 1996 and 2001. Amongst the 16 largest metropolitan
councils, Warringah had only the 9th fastest rate of growth.

1 Australian Bureau of Statistics “Regional Population Growth 1991–2001” Publication 3218.0 (2002)
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Table 7.1.1.1 Ranking of Population Growth Rates and Size of Growth
1996–2001

Growth rate Growth rate Size of Population Size of Population
ranked across ranked across Growth ranked Growth ranked across

Council NSW Councils Metrp’litan Councils across NSW Councils 15 Metrp’litan Councils
Bankstown 62 9 15 9
Blacktown 27 4 2 2
Canterbury 132 15 173 15
Fairfield 115 14 77 14
Ku ring gai 90 12 43 11
Parramatta 75 11 20 8
Randwick 97 10 47 13
Sutherland 61 7 10 6
Warringah 70 9 25 10
Baulkham Hills 6 2 3 3
Campbelltown 103 13 45 12
Gosford 42 5 8 5
Hornsby 44 6 12 8
Liverpool 3 1 1 1
Penrith 49 7 11 7
Wyong 17 3 5 4

The number of additional people that were added to Warringah’s population in
the inter-censal period is not exceptional. There were 24 Councils in NSW with
larger growth than Warringah. Amongst the 16 largest metropolitan Councils,
Warringah ranked only 10th in terms of its additional population.

The idea that in recent times Warringah’s growth has been exceptionally large or
exceptionally fast is wrong.

7.1.1.4 Another argument concerning relative pressures that Warringah has to face in
managing its growth relates to the price of property in the area. The argument is
that the high price of property, the rate of increase in its value, and the pressures
of the market have increased the overall difficulties of managing it all effectively.
Mr. Fletcher, the Local Approval Service Unit Manager, raised this point in his
first appearance at the Public Hearings on March 21 2003.
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The arguments were tested by comparing the dynamics of Warringah’s property
market with those of the other 15 metropolitan Councils with populations above
100,000.2 From Table 7.1.1.2 it can be seen that Warringah ranked 13th in the
rate of increase in house prices in the three years to 2002. Warringah ranked 10th
in terms of the rate of increase of land values. Warringah ranked equal 7th (with
two other Councils) in terms of the rate of increase of home unit prices. There is
clearly nothing exceptional about the rate of property price increases in
Warringah compared to other large metropolitan Councils.

Table 7.1.1.2 Rate of Increase in Property Prices (3 years to 2002)

% price % price % price
increase: increase: increase:

Council house rank land rank home units rank
Bankstown 25.3 15 13.6 15 26.4 13
Blacktown 48.7 2 49.5 5 44.1 2
Canterbury 25.6 14 -15.0 16 25.0 14
Fairfield 42.4 4 42.0 7 28.0 11
Ku ring gai 29.5 10 23.4 13 19.1 15
Parramatta 30.4 9 26.9 12 27.8 12
Randwick 40.2 5 61.6 1 32.6 5
Sutherland 26.9 12 32.2 9 30.0 7
Warringah 26.8 13 30.9 10 30.0 7
Baulkham Hills 23.8 16 23.0 14 30.0 7
Campbelltown 39.7 6 56.0 4 36.3 4
Gosford 39.4 7 58.5 3 40.6 3
Hornsby 29.4 11 28.0 11 33.2 6
Liverpool 44.0 3 43.5 6 46.3 1
Penrith 49.0 1 59.4 2 24.6 16
Wyong 33.3 8 36.2 8 28.3 10

2 Source: J. Allen Real Estate Yearbook 2002 Edition (Sydney: Fast Books)
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When Warringah is compared to the Council that had the highest rate of price
increases for the 3 years to 2002 amongst the 16 large Councils, its price
pressures might be considered fairly modest:

! Penrith had the highest rate of increase of house prices. Randwick had the
highest rate of increases of land prices.

! Liverpool had the highest rate of increase of home unit prices.
! Warringah’s rate of house price increase was 54.7% less than Penrith’s.
! Warringah’s rate of land price increase was 43.7% of Randwick’s.
! Warringah’s rate of home unit price increase was 67.8% of Liverpool’s.
! Warringah’s rate of home unit price increase was just 44.3% of Hunters Hill,

the Council with the fastest rate of increase in metropolitan Sydney.

7.1.1.5 Another way of testing the relative pressures put on Warringah by the expanding
Sydney property market is to look at the volume of transactions. This was done
by using the volume of house sales as a % of the number of homes. Again, the
comparison was made with the other 15 large metropolitan Councils. In this
comparison Warringah sits exactly in the middle of the group. Its level of activity
is only 67.4% as high as that of the group leader, Parramatta. It is only 27.6% of
the Metropolitan Sydney leader, City of Sydney.

Indicators of the dynamics of the property market suggest that, rather than
suffering a market frenzy, Warringah’s performance would have to be considered
average to poor in terms of the leading growth councils. There is nothing striking
about the operations of the property market in Warringah to explain the huge
focus on development issues reflected in the Submissions.

The explanation for this focus must relate to other things. The most likely
explanation lies with the mismanagement of the development process by the
Council.

7.1.1.6 Ms. Samios, the Director of Local Planning Metropolitan for Planning NSW,
indicated that there were no exceptional features about the pressures Warringah
has faced compared to other parts of Sydney. At her appearance at the Public
Hearings on April 8 2003 Ms. Samios made the following observation.
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7.1.2 The Role of the State Government
7.1.2.1 As noted above, the “Majority” Councillors blamed the urban consolidation of

the NSW Government for the pressures that have faced Warringah Council over
development. Mayor Sutton expressed this in her first appearance at the Public
Hearings on March 20 2003.

Public Hearings Transcript – March 20 2003

7.1.2.2 This was an opinion that was persistently put by the “Majority” Councillors, but
not accepted by everyone in the community. It is not the opinion of the Member
for Manly.



10

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.1

Public Hearings Transcript – April 10 2003

Others in the community have also challenged the Mayor’s argument.

Public Hearings Transcript – March 25 2003

7.1.2.3 The argument put by the “Majority” Councillors expanded the general
proposition, that the Council was forced into a program of urban consolidation
by the State Government, into a particular assertion that the State had set
population targets for them to achieve. This issue was explored with Mr. Kerr, the
manager of strategic land use planning at Warringah Council, when he appeared
at the Public Hearings on March 21 2003.



11

Public Hearings Transcript – March 21 2003

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT



12

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.1

Public Hearings Transcript – March 21 2003 (cont.)

Mr. Kerr’s evidence leaves no room for doubt. The State Government has set no
targets for Warringah Council. The assertion that it has is wrong. It cannot be
used as an explanation for the Council’s development strategy, which has
produced extraordinary community concerns with Warringah Council’s
management of the development program.

7.1.2.4 Ms. Samios corroborated Mr. Kerr’s evidence, when she appeared at the Public
Hearings on April 8 2003. The idea of targets appears to be one held principally
by the “Majority” Councillors.
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7.1.2.5 Councillor Caputo on Public Hearings March 24 2003 contradicted Mr. Kerr’s
evidence, clinging to the argument that the State Government had ordained set
targets as part of its urban consolidation program. Councillor Caputo’s
persistence is probably grounded in a confusion between the broad policy of
urban consolidation and the particular need for all councils in Sydney to develop
residential strategy plans.

Public Hearings Transcript – March 24 2003

VOLUME 2
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Public Hearings Transcript – March 24 2003 (cont.)

7.1.3 The Residential Development Strategy
7.1.3.1 Information supplied to the Inquiry has helped to develop an understanding of

the residential development strategy issues that appear to have created such
confusion amongst some Councillors.

In 1995 the then Department of Urban Affairs and Planning (DUAP)
introduced metropolitan residential development program that was designed to
increase the quality, diversity and quantity of residential development in each
local area. The background was an estimate made by DUAP that an additional
640,000 dwellings would be needed across the Greater Metropolitan Region by
2020, with an additional 520,000 of these dwellings to be located in Sydney.

There were two clear goals in the policy. One was to satisfy the perceived future
needs of Sydney by providing enough dwellings. A subset of that goal was that,
given the limited land stocks of Sydney, the percentage of multi-unit housing as a
proportion of the housing stock would increase. The second was a general need to
increase the variety of the housing stock. This was to accommodate such social
and demographic shifts as an increase in single person households, smaller
families, and an ageing population.

7.1.3.2 Each Council in Sydney was required to create a residential strategy that focused
on achieving the two goals.

In relation to the first goal, the strategy was required to estimate the number of
dwellings of different types that were expected to be realised by 1998 (medium
term) and by 2005 (longer term). The DUAP publication Population Projections
1995 clearly stated: “the projections are not targets or the results of economic demand
for housing. They represent the most likely scenario of population distribution based on a
given set of assumptions established from past trends and the latest policies.”

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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The test of the strength of a strategy was the degree of increase in variety of
housing, the percentage of multi unit housing, and match of changing
demographic profiles, economic profiles, and housing stock. Councils were asked
to estimate the number of dwellings of different types that the strategy would
deliver.

Councils were asked to opt for one of three growth scenarios: high, medium, or
low. Warringah Council opted for low growth estimates, given the transport
limitations of the area.

Warringah’s first residential development strategy projected 5,600 –6,200
dwellings based on the Dee Why Town Centre Strategy, urban villages, unique
sites, and infill granny flats.

7.1.3.3 Mr. Kerr, in his evidence given to the Public Hearings on March 21 2003,
demonstrated that the professional officers were aware of the intention and
structure of the policy.

Public Hearings Transcript – March 21 2003
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Public Hearings Transcript – March 21 2003 (cont.)
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Public Hearings Transcript – March 21 2003 (cont.)

7.1.3.4 Ms. Samios from Planning NSW explained the general rationale of the policy at
the Public Hearings on April 8 2003.
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Public Hearings Transcript – April 8 2003

7.1.4 Warringah Council Delegations to the Minister for
Planning

7.1.4.1 The blame for the adverse reaction to levels of development in Warringah has
been placed at the feet of the Minister for Planning and Planning NSW by a
number of Councillors. In much publicised meetings, Councillors Moxham, Jones
and J. Sutton, when each of them was serving as Mayor, led ‘delegations’ to meet
the then Minister for Planning and senior bureaucrats. The Mayors, and their
delegations, argued that Warringah should be released from its obligations under
its residential development strategy.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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Public Hearings Transcript – March 27 2003

7.1.4.2 Ms. Samios (Public Hearings April 8 2003) provided a different view on the
context of the meetings to that put by various Councillors.
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Public Hearings Transcript – April 8 2003 (cont.)
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7.1.4.3 Warringah Council first residential development strategy was accepted by DUAP
in 1998. The Council exhibited a revised strategy in July 2000, and then in
December 2000 the revised strategy was submitted to the Minister. In March
2001 the Council made a further submission. A principal aim was to drop its
urban village component, and upgrade its estimate of the capacity of the Dee
Why centre, as well as take into account capacity in other areas for the next 20
years.

The urban village proposal had been to create shop-top housing and some
associated higher densities within 400 metres of neighbourhood and local
shopping centres.

The upgrading of the Dee Why centre and the abolition of the urban village
concept became sticking points between the Council and the Department. In the
public arena the Councillors claimed that they were fighting for smaller
population targets for Warringah. As the evidence given by Planning NSW
(discussed above) showed, the Department had never had a focus on such targets,
but were anxious that growth would take place close to transport and services,
and that the residential development strategy would provide adequate housing
choice. The concern, from the Department’s point of view, was that the abolition
of the urban villages removed the range of housing available. As well, if
Warringah were to meet its obligations agreed to in its 1998 residential
development strategy, growth near transport nodes would be essential.

It is difficult to avoid the interpretation that the delegations to the Minister, by
pro-development Mayors, represented an exercise in blame shifting. Throughout
the life of the current Council, levels of development have been a continuous
issue with the community (as the Submissions demonstrate). If the blame for
development could be pushed on to the State Government, Warringah could be
seen as being unfairly victimised, the Councillors could appear to be blameless,
and development could continue apace.

7.1.4.4 Ms. Samios (Public Hearings, April 8 2003) quickly dismissed the argument that
Warringah has been unfairly targeted, in relation to other Councils.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)

7.1.4.5 The proposed postponement of the urban village concept in the residential
development strategy has meant that much greater concentration on such areas as
the Dee Why centre is inevitable. Mr. Kerr (Public Hearings March 21 2003)
explained the linkage.

Public Hearings Transcript – March 21 2003

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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Public Hearings Transcript – March 21 2003 (cont.)
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Public Hearings Transcript – March 21 2003 (cont.)

7.1.4.6 A direct consequence is that the level of development in the Dee Why centre has been
one of the broadest areas of complaint within the Submissions related to property and
development. The inevitable consequence of dropping or postponing the urban village
concept is to focus more growth in Dee Why. This has served to aggravate what is
already a heated issue with residents of Dee Why and some other areas (particularly
Collaroy). This indicates some failure of communication or connection with those
communities. Mr. Barr spoke of the alienation of the community in this context. His

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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comments appear to sum up much of the feelings of frustration that have peppered
many of the complaints about development issues.

Public Hearings Transcript – April 4 2003

7.1.5 Transport Issues and the Residential Development
Strategy

7.1.5.1 The basis of the State Government’s policy on promoting residential
development on a scale, and of a type, that will match future demand is the
location of denser development around transport and service nodes. It should be
noted that viewing places like Dee Why as transport nodes is not in line with
reality. One major road, Pittwater Road, forms a transport spine in Warringah
from north of Brookvale to Narrabeen. The major bus routes (buses being the
only form of public transport in Warringah) pass along this spine. Passengers are
picked up at all the suburbs along the spine, Dee Why being one of them. There
is no way that Dee Why could be regarded as a transport node. There is no bus
interchange there, and certainly no links with other forms of public transport
(there is none). Ms. Samios at the Public Hearings gave the impression that
Planning NSW considers places like Dee Why as transport nodes. This notion
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then translates into a zone of medium density housing being encouraged within
500 metres of the ‘node’.

Public Hearings Transcript – April 8 2003

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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7.1.5.2 The broad concentration of medium density zones around transport ‘nodes’ has
become a major issue for many people in the community. One aspect, that
appears to be basic to many in the community, is the fact that the road structure
within the area has not changed as increased development has taken place. This
necessarily pushes more traffic on to already crowded roads. Mr. Astley (Public
Hearings April 4 2003) argued the connection between transport and
development within the area.

Public Hearings Transcript – April 4 2003
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7.1.5.3 Other evidence suggests that the link between levels of development and
transport is not just one of congestion within the area. The fact that there are
only three major arterial roads connecting Warringah to other parts of Sydney is
also cited as a major problem. Mr. Barr outlined this issue at the Public Hearings
April 4 2003.

Public Hearings Transcript – April 4 2003
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7.1.5.4 The transport issues, and particularly the problems of access from Warringah to
other parts of Sydney, were raised with Ms. Samios (Public Hearings April 8
2003). From her evidence, it is clear that Planning NSW has relied on improved
public transport to alleviate access problems in the short term, but that it has no
long-term strategy to address the transport problems. The complaints about
development levels in Warringah being ill-advised, given the very restricted access
links, appear to have substance. Planning NSW has allowed this to happen
without any long-term plan to improve the transport base.

The general access problem is not one that Warringah Council can solve by itself.
The broad reaction to, what many Submissions have called over-development,
places much of the blame on pro-development Councillors. It is clear that the
Councillors can do little to solve the regional access problems.

These issues were put to Mr. Samios during the Public Hearings.
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Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)

7.1.5.5 Alongside the issue of over-development (and its relationship to supporting
infrastructure), many Submissions have focused on the environmental outcomes
of development. Mr. Barr made a connection between the environmental
outcomes and the issue of transport, but Ms. Samios, in her evidence (Public
Hearings April 8 2003), discounted the relative environmental impacts.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)

7.1.5.6 It is not the task of the Inquiry to make judgements on whether the levels of
development in Warringah are too high or not. What the Inquiry has to do is to
inquire into the many complaints about levels of development, and decide what
bearing it has on the community’s confidence and support for the elected
representatives. Many Submissions blame what they perceive as the pro-
development stance of the “Majority” Councillors. The evidence on transport and
environmental matters, however, shows that the State Planning authorities have
taken what might be regarded as a simplistic view of the transport and
environmental problems.

7.1.6 Revision of the Residential Development Strategy
7.1.6.1 In his written Submission (No. 288) the General Manager mentioned that the

Council was in the process of revising its residential development strategy. This
inevitably entails addressing the problems that now surround development
policies in Warringah.

The elected representatives have taken the lead in this process. Mayor Sutton
referred to this as an important step forward for the Council (Public Hearings
April 10 2003). It is noteworthy that Councillor Forrest, one of the “Minority”
Councillors, is Chair of the committee responsible for the revision.

Since the process of revision began in 2000, there has clearly been no great
urgency displayed in getting the revision completed. The new committee, and its
membership, suggest that the revision process will now be more inclusive of the
broader community views about development.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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Public Hearings Transcript – April 10 2003

7.1.6.2 Mr. Kerr (Public Hearings March 21 2003) explained the process of revising the
residential development strategy.

Public Hearings Transcript – March 21 2003
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7.1.6.3 The Inquiry received only one detailed Submission (No. 184) related to the
residential development strategy. This probably indicates that most people in the
community are not very aware of the residential development strategy and its
import. There are many references to the LEP but almost no mention of the
residential development strategy. There appears to be a vague idea that the levels
of development may relate to a need to make plans that accord with State
Government policies, but there is very little evidence of an association of this
with the specifics of the residential development strategy across the broad
community.

Where Submissions do make mention of the residential development strategy,
they argue that the level of development consents in Warringah is well above that
of the State Government “targets”. Submission 184 goes into great detail about
the level of over-development caused by the growth in the annual rate of
development consents.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT



42

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.1

Submission 184
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For the original residential development strategy of 1998 Warringah Council had
the option of selecting a low, medium or high strategy in terms of its future
development. It opted for a low strategy. If the calculations of Submission 184 are
correct, Warringah Council has greatly exceeded the number of approvals that
would have been generated had it adopted a high strategy in 1998.

Submission 184 argues that the 1998 residential development strategy had under-
counted Warringah’s population because it used the population recorded on
Census night (1996) rather than the resident population (the number that
included residents of Warringah who were not at home on the night of the
Census). This error was then translated into the residential development strategy.
The Council used a population figure that was lower than the true population
figure. The base population for calculating future opportunities for expansion was
lower than the real population. In the residential development strategy the
Council actually argued that the published Census data for Warringah were
wrong.

In the revision of the residential development strategy there is likely to be much
greater attention paid to its detail because issues of development and over-
development are now so prominent in the community’s assessment of the
performance of the elected representatives and the Council.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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7.2 The Warringah Local Environment Plan
2000

7.2.1 Community Interest in the Local Environment Plan
(LEP)

7.2.1.1 The Warringah LEP was gazetted in 2000, replacing the 1985 LEP. Even before
it became the legal document governing development across the Council area, the
LEP 2000 appears to have been used in conjunction with the 1985 LEP.
Throughout the life of this Council it has been the primary planning document.
There was a large number of community Submissions that made specific
reference to the LEP. The extracts below from Submissions 311, 179, 312, and
150 illustrate the kinds of broad comments made in reference to the LEP. The
views expressed suggest that the LEP is, or ought to be, a kind of blueprint that
shows what can, and what cannot, happen in terms of development in an area.

Submission 311
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Submission 179

Submission 312

Submission 150

7.2.1.2 Some of the Submissions equated the LEP 2000 with a zoning document, which
it is not (see examples below).

Submission 146

Submission 165
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7.2.1.3 Other Submissions have provided evidence of what they allege to be technical
failures in the application of the LEP. Examples are given below.

7.2.1.4 Many Submissions have pointed out what they believe to be technical faults in
the application of the LEP. Submissions 322, 155, 115, 072, 076, 363 provide
examples of this.

Submission 322

Submission 155
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Submission 115
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Submission 072

Submission 076

Submission 363

7.2.1.5 Other Submissions expressed total dissatisfaction with the LEP.
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Submission 163

Public Hearings Transcript – April 4 2003

7.2.1.6 A general opinion was expressed by some Councillors and by some of the
professional staff that the complaints raised by the community in relation to the
LEP occur simply that they don't understand it.

Public Hearings Transcript – March 27 2003
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Public Hearings Transcript – March 27 2003 (cont.)
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Public Hearings Transcript – April 8 2003

7.2.2 The Character of the LEP
7.2.2.1 The LEP 2000 was developed over a long period of time, at least five years. For a

variety of reasons, it gained a good deal of publicity during those five years. An
essential part of the process in developing the LEP was community consultation,
so that by itself made people aware of the process.

It was also an innovatory document, and that led to some delay in its acceptance
by Planning NSW. Its initial acceptance was only for two years, and that has now
been extended for another two years. Ms. Samios (Public Hearings April 8 2003)
commented very favourably on the LEP.
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)
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7.2.2.2 One of the people involved in the preparation of the LEP, or at least in
formulating the ideas upon which it was based, wrote an article in New Planner
March 2001 pointing out the distinctive features of the LEP (Volume 3,
Appendix 3). Three key features stand out:

! the inclusion in one document of all the development controls that apply to
land in the Council's area

! integrating the controls for a parcel of land in a place rather than a land use
zone format

! establishing Desired Future Character statements for each place.

7.2.2.3 Mr. Fletcher (Public Hearings April 8 2003) placed the LEP 2000 innovations in
the Warringah context.
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)

7.2.2.4 The Warringah Local Environment Plan was gazetted on December 5 2000.
Since then there have been some modifications made to the document, but in
this part references will be confined to the original December 5 document.

Clause 18 Part 2 determines how the built form of development will be
controlled. There are three determining features. First, there are general
principles of development control, which are common to each of the localities.
The other two features (desired future character and development standards) are
individually determined for each locality.

Warringah Local Environment Plan 2000

7.2.2.5 The General principles of development control (Part 4 Division 4 LEP 2000)
contain a number of control features. Amongst the most important are:

! Clause 55 site control in medium density areas
! Clause 56 retaining unique environmental features on sites
! Clause 57 development on sloping ground
! Clause 58 protection of existing flora
! Clause 60 watercourses and aquatic habitat
! Clause 61 views
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! Clause 62 access to sunlight
! Clause 63 landscaped open space
! Clause 64 private open space
! Clause 66 building bulk
! Clause 68 conservation of energy and water
! Clause 72 traffic access and safety
! Clause 74 provision of car parking
! Clause 76 management of stormwater
! Clause 77 landfill
! Clause 78 erosion
! Clause 79 heritage control

Schedule 7 (page 80) lists matters for consideration in a subdivision of land.
These include environmentally sensitive/constrained land, drainage, restrictions
(easements, rights-of-way etc), and access.

Details of the Clauses and the matters for consideration are given in Volume 3,
Appendix 3.

7.2.2.6 In the numerous and detailed Submissions concerning LEP issues, there are
examples of where each of the 17 Clauses defining general principles of
development control are claimed to have been broken. There are also examples
where matters for consideration in Schedule 7 are claimed not to have been
considered appropriately.

The Inquiry is in no position to judge whether or not the accusations of non-
compliance with the various clauses, and with Schedule 7 matters, are valid. The
large list of complaints shows two things, however:

! There is widespread discontent with the way in which the LEP is being
applied. This has been evidenced in a significant number of Submissions. This
discontent is a significant factor in the level of confidence that people have in
the Council.

! The other thing that the examples demonstrate is the very high level of
understanding of details of the LEP held by the writers, contrary to the
assertions of both Councillors and staff that the public do not understand the
planning system. Some of the examples are used in Section 7.3.

7.2.2.7 For each locality development standards are set out in the LEP, as well as the
types of buildings or activities that are permitted in the locality.
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Land uses are allocated to one of four categories. Volume 3, Appendix 3 lists the
Categories for one example: Manly Lagoon Suburbs (Locality G3). Category 1
allows housing, and certain activities within local retail centres. Category 2 is
primarily made up of community facilities (hospitals, schools, and churches),
aged/disability housing, childcare centres, and veterinary hospitals. Category 3
has a range of larger-type buildings (bulky goods shops, hotels, industries,
warehouses, registered clubs and the like). The fourth group lists prohibited
developments (eg. brothels, heliports).

In the Submissions there have been relatively few examples of non-compliance
with the land use categories. There have been complaints, however, about
Category 3 processes, which require a Public Meeting prior to consent; the
complaints are about the conduct of such meetings.

The locality development standards are set out in fairly precise detail. Some
examples illustrate the kinds of standards used for Locality G3:

! Housing density: 600 square metres
! Building height: buildings must not exceed 2 storeys nor 8.5 metres
! Front building set-back: development is to maintain a minimum front 

building setback
! Rear building setback: the minimum rear building setback is 6 metres
! Side boundary envelope and side setback buildings: they must be sited within

an envelope determined by projecting planes at 45 degrees from a height of 4
metres above natural ground at the side boundaries. The minimum setback
from a building to a side boundary is 0.9 metres except within the medium
density areas where the minimum setback from a building to a side boundary
is 4.5 metres.

! Landscaped open space: the minimum area is 40% of the site area….

Many of the Submissions that are critical of the LEP refer specifically to the
locality development standards, and cite various examples of what they see as
non-complying structures.

7.2.2.8 The issue of apparently non-complying uses was raised with Mr. Mitchell, an
architect with broad experience in the Warringah area (Public Hearings April 5
2003).
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Public Hearings Transcript – April 5 2003
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Public Hearings Transcript – April 5 2003 (cont.)
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Public Hearings Transcript – April 5 2003 (cont.)
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Public Hearings Transcript – April 5 2003 (cont.)

The Inquiry has no way of testing the veracity of Mr. Mitchell’s claims, nor is it
part of its duty to do so. What Mr. Mitchell’s evidence illustrates is the
perception held by many others, that Warringah Council’s LEP 2000 does not
produce outcomes that might be expected by a reading of the development
standards set out in the Locality Statement, or even the general principles of
development control. Mr. Mitchell’s evidence provides a professional view.
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Community Submissions complaining about the LEP repeat many of the themes
he enunciates in other terms.

7.2.2.9 The issue of non-compliance was raised with Mr. Fletcher, Manager of the Local
Approvals Service Unit (Public Hearings April 8 2003). Mr. Fletcher denied that
such errors occurred.

Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)

The fact that there are variations with development standards does not mean that
the LEP 2000 is highly flawed. What it does mean, in terms of the Inquiry, is
that the communication of how the LEP does or should work has not been
conveyed well enough to the community. As a result there has been an apparent
rise in the level of discontent, and a corresponding fall in the level of confidence
with the Council’s management. This has a direct link to the elected
representatives. The most contentious issues concerning development have
appeared at Council meetings where the decision, to allow or to refuse a
development application to proceed, is made by the elected representatives.
Their decisions are inevitably based on their interpretation and understanding 
of the LEP.
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7.2.2.10 One of the most innovative aspects of the LEP 2000 is the statement of the
Desired Future Character of a locality. This is meant to provide a qualitative
statement of the features of the area that should be maintained, and the amenity
that is envisaged. Three examples of Desired Future Character statements are
given in Volume 3, Appendix 3. The three localities used are Pittwater Road
North, Brookvale Valley, and Manly Lagoon Suburbs.

7.2.2.11 The three examples in the Attachment are fairly characteristic of the kind of
statements describing the Desired Future Character made for each of the
Localities. They appear to be couched in terms that are general and at times
vague. They would appear to open the door to various interpretations. If the built
form controls are very specific and still produce controversial interpretations, the
Desired Future Character Statements add greatly to the chance that they will be
interpreted differently across the community. Since they are meant to count as
half of the evidence to be considered when making a decision on a development
application (Mr. Fletcher Public Hearing April 8 2003), it can be seen why much
confusion might be generated within the community.

Public Hearings Transcript – April 5 2003

7.2.2.12 Mr. Mitchell (Public Hearings April 5 2003) was questioned about this issue.
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Public Hearings Transcript – April 5 2003 (cont.)
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Public Hearings Transcript – April 5 2003 (cont.)

It is clear from his evidence that the interpretation of the Desired Future
Character of a Locality can be confusing, even to a professional. The evidence of
other Submissions demonstrates that some within the general community have
struggled to understand how the concept should be interpreted.

7.2.2.13 What many people do not seem to realise is that the LEP 2000 is not a rigid
planning document in the way that the previous zoned–based planning
documents were. The LEP has in-built flexibility intended to create a dynamic
growth pattern in line with community expectations (expressed in the Desired
Future Character statements). This is made plain in Clause 20 (1) Part B of the
LEP 2000.
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Warringah Local Environment Plan 2000

Two conclusions might be drawn from this. One is the fact that the LEP is a
flexible document has not been fully explained to the community. The other is
that even where people might understand the possibility of flexibility, they do not
understand the terms under which such flexibility is applied.

7.2.2.14 When questioned about this, Ms. Samios of Planning NSW suggested that other
Councils have not followed the Warringah path because people liked to have
more certainty in the planning outcomes.
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)
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7.2.3 Discretionary Judgements and Merit Factors
7.2.3.1 In the introduction to the Warringah Local Environment Plan 2000, the

purposes of the Plan are spelt out.

Warringah Local Environment Plan 2000

It specifically states that the plan is to establish limits to the exercise of discretion
with regard to the control of development, and to provide decision-making
processes appropriate to the nature and extent of discretion to be exercised.

There is a large quantity of evidence provided in the Submissions suggesting that
neither of these discretionary objectives is working effectively.

7.2.3.2 Mr. Fletcher, Manager of the Local Approvals Service Unit, was questioned
about the application of discretionary powers (Public Hearings April 8 2003).
The questions were based on the former Department of Urban Affairs and
Planning Practice Notes designed to guide planners around potential pitfalls
related to discretionary decision-making. In response to every issue raised, Mr.
Fletcher claimed that his unit had not acted in any way other than being in
accord with the Practice Notes.



72

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.2

Public Hearings Transcript – April 8 2003



73WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)

7.2.3.3 In response to a question from Mr. Broad (Public Hearings April 8 2003), Mr.
Fletcher stated that a lot of the departures from the LEP are based on merit
decisions made by his officers.



78

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.2

Public Hearings Transcript – April 8 2003

7.2.3.4 In 1998 Section 79C of the Environmental Planning and Assessment Act 1979
was introduced to replace the previous assessment criteria in Section 90 of that
Act. The aim was to reform the way that development assessment was carried out
so that development proposals were determined on their merits as opposed to
how well they complied with a checklist.

Questions were put to Mr. Fletcher (Public Hearings April 8 2003) as to how the
Local Approvals Service Unit applied Section 79C. The questions were put
because the evidence of some Submissions suggested that at least some processes
at Warringah were still dominated by a checklist approach.
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)
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7.2.3.5 The introduction of private certification for building works has raised another
possibility. This is that the non-compliance issues, that are raised in some
Submissions, may be the outcome of poor certification by the private certifiers,
and not the fault of the Council staff. Mr. Fletcher was asked about this
possibility.



82

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.2

Public Hearings Transcript – April 8 2003

7.2.3.6 Some Submissions complained that modifications are made to developments
after an original design or plan has been approved. In some cases Council has
allowed these modifications. This is done through Section 96 of the
Environmental Planning and Assessment Act of 1979. Plans that are different to
the approved plans because they show compliance with consent conditions, or
include additional details to show compliance with the Building Code of
Australia, do not require an application to modify the consent.

Section 96 changes may account for some of the problems encountered where a
person has seen an approved plan, and then found that the built structure
deviated from that plan. Sometimes people assert that the Council has broken its
rules in allowing this to happen.

Section 96 issues were explored with Mr. Fletcher (Public Hearings April 8
2003).
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)

7.2.3.7 One further issue, raised in some Submissions, was put to Mr. Fletcher. That
issue was that some works that have been started without the consent of Council
have apparently later been given approval. Mr. Fletcher explained that there is a
process for handling such problems.

Public Hearings Transcript – April 8 2003
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7.2.4 Community Understanding of the LEP 2000
7.2.4.1 The novelty of the LEP 2000, and the understanding of various matters arising

out of changes to the Environmental Planning and Assessment Act of 1979,
presents a challenge to members of the community who may not have any
professional training in relation to such issues. In particular, the system and its
application at Warringah Council, makes it difficult for objectors or applicants to
find the pathway through what might appear to them as a maze.

7.2.4.2 As mentioned earlier in this part there have been suggestions that community
discontent with the LEP 2000 stems in general from their incapacity to
understand the document and its workings.

This cannot be taken as the general rule, however. Throughout the written
Submissions and in the Hearings many members of the community were able to
offer incisive views on the LEP. Two brief examples are included to show that
members of the community are confident in their understanding of the LEP.

It was not a lack of understanding that frustrated them. Rather, it was their
apparent incapacity to test the assessment processes that produced what they saw
as negative outcomes.

Public Hearings Transcript – April 4 2003
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Public Hearings Transcript – April 4 2003 (cont.)
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Public Hearings Transcript – April 4 2003 (cont.)
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7.3 Development Approval Processes

7.3.1 Evidence of Problems
7.3.1.1 The application of the LEP is exercised through the Local Approvals Service

Unit in the process of assessing development applications.

There have been numerous Submissions critical of both the processes and
outcomes of the development assessment system. The weight of such evidence is
too great not to believe that, in the eyes of the community, there are serious
problems with the development assessment processes.

These perceived problems constitute a substantial factor creating a lack of
confidence in the Council. That lack of confidence is manifestly broad, and is
concerned with both the decision-making of the elected representatives, and the
processes followed by the staff. The issues to do with the elected representatives
are considered in Section 7.4. The focus of Section 7.3 is on the processes
themselves.

7.3.1.2 The introduction of Desired Future Character statements into the Warringah
LEP 2000 revived a concept much valued in the past by planners and architects:
that of creating a vision for a place. The idea of creating a vision around which a
locality should develop did not sit easily within the zonation approach to
planning.

The point about the Desired Future Character statements for Warringah is that
they represent a shared vision, a vision created by consultation with the
community. The statement is meant to count for half the weight of evidence
considered by the Local Approvals Service Unit when considering a development
application. The problem is that applicants, whose development application
might be refused, might have a different vision to the assessor. Mr. Fletcher has
stated that there is a quantity of subjectivity in the decision-making. The critical
point is to adjudge which subjective interpretation of the Desired Future
Character statement is right, the applicant’s, or the Assessment Officer’s.

The same challenge relates to objectors to developments. They clearly have a
vision of the future character of a place. If their objections are not accepted as
being valid, the assessor is saying that his or her interpretation of the vision is
better than the objector’s vision.
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Mr. Fletcher admitted that making discretionary decisions is difficult, and good
decisions only come with experience. He also stated that an assessor would make
a better judgement concerning Desired Future Character than an objector,
because objectors consider only a portion of a locality whilst the assessor
appraises the whole of the locality.

There is an obvious difficulty with this interpretation. The Desired Future
Character statements were crafted through a process of consultation with the
community. They are a joint product of the community and the Council. In the
consideration of that product, however, the decision about a development’s
suitability in relation to the Desired Future Character of a locality is made solely
by the Council’s Assessment Officer.

Localities are dynamic places. Implicit in the creation of Desired Future
Character statements is the need to have a process of reviewing the statement.

Planning, in this sense, is a continuous exercise of adjustment to outcomes. The
planning instrument is flexible. Flexibility in the Warringah case appears to
concern itself solely with adjustments made in terms of an individual
development application. There is no means of revisiting the Desired Future
Character statement (worth 50% of the evaluation), and no real community input
into deciding what is, or is not, in accord with that statement. This appears to be
a major source of the discontent with the development appraisal system expressed
in the Submissions.

When discussing discretionary and merit-based decision-making by assessment
officers, Mr. Fletcher claimed that there had been only very minor breaches of
the guidelines issued by the Department of Urban Affairs and Planning
concerning such decision-making, if indeed there had been any breaches at all.
This is a big claim in the face of counter-evidence in the Submissions. Mr.
Fletcher’s confidence appears to be based on the use of the procedures manual by
the Assessment Officers. In relation to something as subjective as the
interpretation of a Desired Future Character statement, it is difficult to see how a
procedures manual would be of great assistance.

7.3.1.3 The procedures manual would be much more directly concerned with flexibility
applied to decisions concerning the development standards set out in the Locality
statements, rather than the Desired Future Character statements. The
development standards deal with specific, quantity-based, issues such as the
height of a building, the set-back dimensions, and the area of landscaping.
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Where changes are made to the development standards they ought to be
explained, so that the community understands why decisions are made in certain
ways. Samples of reports on particular decisions, taken from Minutes of Council
meetings, were examined by the Inquiry. Rather than providing explanations of
why certain things were allowed or not allowed for a development, the reports
appeared to be more of a tick-the-box type, with odd variations noted but not
well explained.

Mr. Fletcher was queried about this at the Public Hearings (see 7.2). He did 
not seem to see the need for Assessment Officers to argue their case for changes.
Revealing their decision seemed to be sufficient. As Mr. Fletcher remarked
during the questioning on this point, his explanation seemed to go round in
circles.

What has also puzzled some within the community, according to the evidence 
of the Submissions, is cases where the evidence of the Assessment Officers is
disregarded by the Councillors when some development applications come before
them.

The fact that the assessment decisions of the officers are not always explained to
the satisfaction of members of the community is one thing. The further
occurrence of decision-making contrary to the advice of the officers, but without
sufficiently strong arguments to support such decisions, has produced a negative
reaction by some in the community to the approval processes. All of this had led
to a great deal of confusion about the appraisal processes connected to
development applications, and a corresponding lack of confidence in those
processes.

7.3.1.4 The sense of incomprehension and frustration with the development consent
process, evident in many of the Submissions, is illustrated by the following
examples.
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Submission 363
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Submission 363 (cont.)
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Submission 076
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Submission 076 (cont)

Submission 351
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Public Hearings Transcript – April 1 2003

Submission 341
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7.3.1.5 Issues concerning drainage and how it has been treated within development
application assessments were raised numerous times in the Submissions. The
treatment of such issues appears to be an on-going concern of some members of
the community. An associated problem of easements, and how and where they are
permitted, is also prominent in community concerns. Examples are found in
Submissions 45, 239 and 320, and in Mr. Boyle’s oral evidence at the Public
Hearings on April 5.

One example supplies details of the kinds of things that concern members of the
community about the handling of drainage issues in the approval processes.

Submission 163
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7.3.1.6 The author of Submission 163, Mr. Williams, also appeared at the Public
Hearings on April 7 2003. His written Submission raised serious matters
concerning safety, so he was questioned about them at the Hearings. The Inquiry
can form no judgement about whether Mr. Williams’ arguments about drainage
requirements of certain development approvals are correct. Nor can the Inquiry
assess whether the consequences of these decisions might be as dire as Mr.
Williams has argued. The Inquiry, however, has a duty to consider whether the
assessment processes sufficiently provide the community with confidence that
these safety issues are appropriately handled in the assessment processes.

Mr. Williams’ evidence is particularly apposite, as he is a member of the
Community Advisory Committee with the Warringah LEP 2000 Committee.
Mr. Williams was not the only person to raise issues related to drainage policies
in development approvals, but he provided the most detailed material on the
topic. His evidence suggests that the concerns about drainage issues are very real
to the community and certainly affect the way in which the community appraises
the development consent process.

Public Hearings Transcript – April 7 2003
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Public Hearings Transcript – April 7 2003 (cont.)
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Public Hearings Transcript – April 7 2003 (cont.)
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Public Hearings Transcript – April 7 2003 (cont.)
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Public Hearings Transcript – April 7 2003 (cont.)
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7.3.1.7 The drainage issues were raised with Mr. Fletcher at the Public Hearings (April
8 2003). Mr. Fletcher recognised the problems. He stated that the Council
sought expert help in dealing with the problems. He raised the issue of human
interference in natural processes, such as adding to non-porous surfaces and the
planting of trees and shrubs in watercourses and other areas.

The costs of solving the drainage problems, and the complexity of the human-
nature interactions are so great, that it appeared from Mr. Fletcher’s evidence that
there are no simple solutions in sight. This remains, and perhaps will remain, an
area of contention with development consents.

Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)
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7.3.1.8 Since there are a large number of areas with conflicts of opinions between
applicants and objectors, and between either of these and the Council, within
many development application assessments, the question of mediated solutions is
pertinent.

Mr. Blackadder (Submission 288) outlined the Council’s mediation system.

Submission 288

7.3.1.9 Given the large number of development applications processed by Warringah
Council, and the evidence of conflict associated with many of them, it is
surprising that so few mediations have been undertaken: just 28 over two and a
half years.

The evidence of the Public Hearings suggested that this might be because the
community does not know about the opportunities for using mediation.

Public Hearings Transcript – April 1 2003
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Public Hearings Transcript – April 1 2003 (cont.)

Public Hearings Transcript – March 25 2003
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7.3.1.10 The evidence suggests that there are two problems with the Council’s mediation
system.

One concerns notifying applicants and objectors about the possibility of resolving
conflicts through a mediation process. Although mention of the possibility of
mediation is given in the notification letters sent out by the Council, many people
do not seem to notice that it is there.

The Governance Unit of the Council carries the actual organisation of mediation.
This has been done to keep the process at arms-length from the assessment
group. The Council has also employed the services of the Community Justice
Centres to achieve the same arms-length, independent mediation. Perhaps it is
this attempt to keep the process at arms-length that accounts for the number of
people who have claimed that Council officers have not informed them about the
possibility of mediation. Since the assessment officers are not part of the process
of organising mediation, they may not consider it their job to inform people
about it (other than in the notification letter).

The other factor, explaining the limited use of mediation, is that both sides in a
dispute have to agree to mediation. There are a number of instances, referred to
in the Submissions, where one party has refused mediation. It also requires the
parties willingness to accept a mediated outcome.



109WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Public Hearings Transcript – March 25 2003

7.3.1.11 Another area of complaint about the development assessment process concerns
notification about developments. The policy concerning notification is spelt out
in the Warringah Council Public Exhibition Development Control Plan No.1 27
February 2001 (Volume 3, Appendix 3). The notification requirements are either
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not well known by the community, or they are not sufficiently broad in their
scope to satisfy community needs. Many people feel that they have either not
received notification about developments when they consider they should, or the
notification has come too late.

Submission 019
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Public Hearings Transcript –April 5 2003
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Public Hearings Transcript – April 5 2003 (cont.)

Submission 347
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Submission 113

7.3.1.12 A major complaint about the development approval processes concerns the
inability of members of the community to communicate their concerns to either
the assessment officers or the Councillors. Many Submissions raised this issue
(examples of which are given below). Few things could be more damaging to the
confidence of a member of the public than to feel that they were blocked out of
the decision-making process by not being able to reach the relevant decision-
makers.

Submission 023
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Submission 023 (cont)

Submission 073
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Submission 301
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Submission 301 (cont)
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Submission 322

Submission 354
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7.3.2 Compliance Issues
7.3.2.1 There are numerous references in the Submissions to non-compliant uses or

activities being carried out on properties in Warringah.

The focus of the Inquiry is not on who might be right in connection with these
issues: the allegedly non-compliant owner, the objectors, or the Council. Rather,
the focus in on the processes available to citizens to raise non-compliance
problems, and the ways in which the Council have responded to them.

Many Submissions raising compliance-related issues express great disappointment
at the way the Council handles them. This is significant because it shows that the
dissatisfaction with Council processes is not just confined to the approval system.
There is community concern about how the Council honours its duty to ensure
that owners comply with the conditions of the approval. The evidence of the
Submissions suggests that there are many instances where non-compliant uses or
activities have been allowed to stay. The Council’s procedures for receiving
complaints about non-compliant uses, and then dealing with them in a
transparent way, clearly needs reviewing.

Four examples from Submissions that raise the non-compliance problems suffice
to illustrate these concerns. It must be repeated that the Inquiry does not seek to
judge the issues per se. The focus is on the compliance processes, and the impact
upon the Council’s credibility when the processes break down.

7.3.2.2 The first example summarises issues that have been discussed in a number of
Submissions. The general concerns relate to excavation works (sometimes
allegedly illegal), and subsequent drainage problems created for neighbours. The
Inquiry has no means of assessing the accuracy of various claims. The allegations,
however, illustrate the kinds of complaints made in many Submissions concerning
compliance issues, and the belief held by many in the community that the
Council has been lax in enforcing compliance.

The complaints involve allegations that Council has not always followed due
process in determining if works are legal or not. Some works most certainly begin
without approval, and the complaints are that the Council has been tardy in forcing
owners to get approval. Sometimes, there seems to have been a breakdown in
communications between the various parties and the Council. Many people
complain that the response time for the Council to investigate problems is
inordinately long. Some complain that actions taken are erratic, in the sense that
complainants don't always understand why certain outcomes are permitted.
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7.3.2.3 The second example concerns allegedly non-complying activities at Collaroy. This
example illustrates another aspect of community concern about how the Council
handles such issues: the use, or non-use, made of community committees. It
might be noted that this problem was also taken to the Ombudsman, suggesting
that communication, between the community and the Council over such issues, is
deficient. The Council appears to have a weak procedure for managing
complaints about compliance issues.

Submission 233
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Submission 233 (cont)
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Submission 233 (cont)

7.3.2.4 The third example is taken from Submission 179. This Submission actually
includes a number of examples of non-compliance. Extracts are given of some of
these. The author of the Submission also appeared at the Public Hearings on
April 4 2003. She was questioned about one of the non-compliance issues raised
in her Submission.

This example illustrates two things. First, there are several well-documented cases
of possible non-compliance in Warringah. The number is sufficiently large to
breed a high level of concern within the community. Second, there is evidence
that the community association that sought to raise the concerns about non-
compliance were viewed as, and treated as, ‘trouble-makers’ by the pro-
development Councillors.

Submission 179
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Submission 179 (cont.)
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Submission 179 (cont.)

Public Hearings Transcript – April 4 2003
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Public Hearings Transcript – April 4 2003 (cont.)
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7.3.2.5 The fourth example concerns a development at Dee Why, which is alleged to be
non-complying.

The allegations include:

! the failure of the Council to investigate the under-pinning of the building;
! the failure to follow-up allegations of pollution of the stormwater system and

the lagoon;
! allowing the construction of a building that does not accord with the height

limits of the LEP (Volume 3, Appendix 5)
! allowing uses of the building not in accord with the development approval.

The writer expressed fears for his safety over the issues he had raised.

There is also a suggestion that the Council is complicit, rather than just
negligent, in permitting the non-compliance to take place, and that the business
firm owned by one Councillor now acts as the property manager of this building.

One of the developers of the allegedly non-conforming building was questioned
at the Public Hearings (April 7 2003). He admitted that he was friendly with
some Councillors, and that they had not removed themselves from the voting
when his development applications were approved.

Public Hearings Transcript – April 7 2003
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7.3.2.6 Mr. Brisby, the team leader of Environment Compliance Services was questioned
(Public Hearings April 8 2003) about the processes employed by the Council to
investigate and act on non-complying issues. A number of things emerged from
his evidence. First, the Council does have a procedure but it often takes a long
time to reach conclusions, because they are under-manned. Second, he, the Team
Leader, could not provide any statistics concerning the number of complaints that
they handle. Third, the unit does have an understanding of the community’s
frustration with the time that it takes to get action on non-compliance issues, but
appears to be able to do little about it.

Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)
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7.3.2.7 The issue of ensuring compliance with the conditions of a DA has become much
more difficult since the introduction of private certifiers by the State
Government.

Previously, Councils handled building certification. Building inspectors followed
the progress of construction to enforce building standards, and ensured that the
conditions of a DA were met. When construction was complete the inspector
would issue a certificate.

The introduction of private certifiers has removed much of the responsibility
away from the council. As Mr. Gatenby pointed out (Public Hearings March 21
2003) private certifiers now handle 90% of flats and apartments built in
Warringah. The great weakness in the private certifier system is that the person
developing the site pays the certifier. This system has an in-built invitation for
sloppy, if not corrupt, practices. Since private certifiers handle almost all the
large-scale residential development in Warringah, and there are only a limited
number of developers building flats and apartments, it is inevitable that the
builders and the certifiers will build relationships with each other. As these
relationships grow, there is a danger that certification might fall below the
standard of being truly impartial. The many reports of non-compliance in the
Submissions may relate to the very high usage of private certifiers in Warringah.

On April 22 2003 the Manly Daily (p.5) reported on a development in Dee Why
where a purchaser alleged that the size of the car parking spaces in the building
had been reduced from the approved plan. The complainant argued that “these
distances are not enough room to park and open the door and get out of your car”. The
changed parking plans, she claimed, allowed an extra seven spaces compared with
what was originally proposed. “These are being sold off by the developers” she stated,
“We have actually found a report in at the council that the private certifier says the
developers have complied”.

The newspaper report included an interview with Mr. Fletcher, the LASU
manager. Mr. Fletcher is reported to have said that because a private certifier was
engaged, the Council was no longer the determining authority. “The private
certifier is the one that must ensure that things comply”. A spokeswoman for the
developer said it was not the fault of developers if the private certifier and the
Council had consented to the development and signed off on the smaller spaces.

This example illustrates the kinds of messy situations that has arisen with private
certification. Buck-passing becomes a commonplace thing, and the people who feel
that they have been hurt by the non-compliance are left without an avenue of redress.

The confidence of the public in the probity of the system is inevitably diminished.
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Public Hearings Transcript – March 21 2003
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7.4 The Operations of the Local Approvals
Service Unit (Lasu)

7.4.1 The Unit’s Resource Base
7.4.1.1 It is clear from the evidence of Sections 7.2 and 7.3 that there is a large number

of people in the community dissatisfied with the operations of the LASU. Two
short examples from Submissions 189, and 144 express sentiments that are
repeated in many other Submissions.

The purpose of this part is to consider why the LASU has such a reputation with
some sectors of the community, and whether or not the Council is moving in a
direction that will give the public more confidence in the operations of the unit.

Submission 189
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Submission 189 (cont)

Submission 144

7.4.1.2 The General Manager, in his Submission in reply (Submission 348), considered
the question of whether or not the DA process contributes to a perceived lack of
community confidence. He decided that it did not. This flies in the face of the
evidence given to the Inquiry through both written and oral Submissions. It
would appear that the Council has not recognised the degree of dissatisfaction
that the DA process had caused within the community.
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Submission 348

7.4.1.3 Questions were put to senior staff at the Public Hearings to gain a better
understanding of how the LASU operates.

The first step was to discover how many people worked in the unit and what kind
of qualifications they had. Mr. Fletcher the Manager of LASU (Public Hearings
March 21 2003) provided some detail on his own role, and on the unit as a
whole.
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Public Hearings Transcript – March 21 2003

7.4.1.4 Mr. Gatenby, Development Assessment Manager, was asked to provide some
details about his unit’s operations. It is not clear from Mr. Gatenby’s evidence just
how many people are engaged full-time on assessing development applications.
Mr. Gatenby’s data suggests that each assessor may be handling somewhere
around 185 assessments in a year. This estimate is based on the average number
of development applications (DAs) received per day (10), and the average number
of calendar days that it takes to process a DA at Warringah(88)1 . On the basis of
this evidence, it is apparent that the unit is quite undermanned. The size of its
workforce is well below what is needed to do the job effectively.

1Comparative Information on New South Wales Local Government Councils 2001-2002 p. 206
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Public Hearings Transcript – March 21 2003
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Public Hearings Transcript – March 21 2003 (cont.)

7.4.1.5 Mr. Fletcher (Public Hearings March 21) confirmed that the unit has severe
staffing problems, and that towards the end of 2002 he believed it was “in nearly
crisis mode”. The lack of human resources in the unit must go a long way to
explaining why the Submissions contain such a large number of complaints about
its performance.

Public Hearings Transcript – March 21 2003

7.4.1.6 The severe financial problems that Warringah Council has faced explain part of
the reason why this vital unit is so badly under-staffed. When Warringah Council
faced its financial crisis it was decided that the financial position of the Council
could be improved by reducing staff numbers. Between 1999–2000 and
2000–2001 Warringah Council, according to the Comparative Information
statistics of the Department of Local Government, reduced its equivalent full-
time staff by a huge 38.7%, with a further reduction of 6.5% in the following
year2. A briefing paper provided by Warringah Council explains that the 1999-
2000 figure was bloated because it included casual staff. In terms of equivalent
full-time staff (excluding casuals) the reduction in the number of staff was 7.56%.

2Comparative Information on New South Wales Local Government Councils 2001-2002 p. 111
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For 2001–2002 the reduction was 6.37%.

The number of equivalent full-time staff (excluding casuals) of the LASU was
42.52 in 1999-2000 and fell to 2000–2001 to 40.57. In the following year it rose
slightly to 42.03, a level below that of 1999–2000. Although the level decline in
the LASU was less than that of the Council staff as a whole, it still declined, and
this took place at a time when development applications were increasing. It
should also be noted that the staff numbers in the Strategy Division, which is
broadly concerned with other aspects of planning fell by 7.40% and 6.29% in the
period. (Volume 3, Appendix 2).

Effectively, Warringah Council has traded the effectiveness of its service delivery
system to gain a better bottom-line financial result. The stream of complaints
about the LASU means that this trade-off has not worked. Many in the
community have lost confidence in the Council’s ability to provide a consistent
and transparent development consents system.

7.4.1.7 Because the LASU has such a small staff in comparison with the demand for its
services, the median time for processing DAs has grown from 50 calendar days in
1999–2000 to around 56 now. For the 16 Councils with populations greater than
100,000 in the Sydney Metropolitan Area, the median time for processing DAs is
38 days: Warringah Council’s median processing time is 47.4% above the average
of the large Councils. The maximum time for processing stipulated by Planning
NSW is 40 days, and the service agreement of the unit with Warringah’s Director
of Strategy is 40 days. On all counts the LASU takes much longer than it should,
and without doubt this contributes to the community’s lack of confidence in the
unit’s operations.

Public Hearings Transcript – March 21 2003
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Public Hearings Transcript – March 21 2003 (cont)

7.4.1.8 Mr. Fletcher was asked to give his explanation of why Warringah takes such a
long time to process the average DA. He referred to the pressure of development
growth:

Public Hearings Transcript – March 21 2003

The analysis of population growth and property market dynamics in section 7.1
showed that the rate of growth of demand in Warringah in recent years is
sluggish compared to many other Councils in the metropolitan area with
populations 
over 100, 000.

Similarly, information from the Comparative Information 2001–2002 compendium
produced by the Department of Local Government, shows that Warringah
actually ranks 13th out of the 16 large Sydney Councils in terms of the number
of DAs it processes in a year (Table 7.4.1 1). There is no substance to Mr.
Fletcher’s argument.

Table 7.4.1.1 Number of Development Applications Processed

Metropolitan Councils with a population above 100,000 from 1999–2000 to 2001–2002

Council No. of DAs Processed
Bankstown 9244
Blacktown 14984
Canterbury 4145
Fairfield 7072
Ku ring gai 6332
Parramatta 6512
Randwick 3965
Sutherland 7568
Warringah 6283
Baulkham Hills 13620
Campbelltown 5924
Gosford 12888
Hornsby 8923
Liverpool 9575
Penrith 10157
Wyong 11498
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7.4.2 The Operations of the LASU
7.4.2.1 Mr. Fletcher assisted the Inquiry at the Public Hearings on March 21 2003 by

describing the role of the LASU within the administrative structure of the
Council. He also commented on the typical path of a DA within the system.

Public Hearings Transcript – March 21 2003
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Public Hearings Transcript – March 21 2003 (cont)
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Public Hearings Transcript – March 21 2003 (cont)

7.4.2.2 The evidence that Mr. Fletcher gave at the Public Hearings on March 21 2003
showed that the Assessment Officers made the decision on whether to approve or
refuse applications for the great bulk of DAs. The remainder might be referred to
the full Council for determination.

Since the Assessment Officers make the majority of approvals or refusals, it was
important to gain an understanding how they interacted with the public. A
number of Submissions stated that they had experienced problems of access and
communications in their dealings with Assessment Officers.

The Manager of the LASU unit, however, appeared not to have very much
information on just how frequently his staff would have contact with the
applicant during the processing of a standard application. This would seem to be
fairly basic information for a unit that has been the target of complaints because
of its level of communication with applicants and objectors.
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Public Hearings Transcript – March 21 2003

7.4.2.3 At another level, it was surprising to find that the Director of the Division in
which the LASU sits, appears to have no operational contact at all with the
Assessment Officers as they go about making decisions, although he is charged
with overseeing the operations of the LASU.

Public Hearings Transcript – March 27 2003
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7.4.2.4 Mr. Gatenby provided the Inquiry with a detailed description of the process of a
DA from application through to consent or refusal (Public Hearings March 21
2003). When questioned about the effect of resources on the efficiency of the
process, Mr. Gatenby assured the Inquiry that due process was followed for each
application.

Public Hearings Transcript – March 21 2003
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Public Hearings Transcript – March 21 2003 (cont)
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Public Hearings Transcript – March 21 2003 (cont)



146

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.4

Public Hearings Transcript – March 21 2003 (cont.)

7.4.2.5 Mr. Ryan, Mr. Gatenby’s Director, recognised that the LASU was under a great
deal of pressure (Public Hearings March 27 2003).

When asked about what was being done about the stress, Mr. Ryan pointed to
the fact that the unit does not have a high turnover of staff. This, he appeared to
believe, indicated that somehow they must be absorbing the stress. This is a
curious reply. If the stress is so real that Mr. Ryan and Mr. Fletcher have to
discuss it frequently (as Mr. Ryan indicated they do), then there must be some
impact on the way in which DAs are assessed. It is at least plausible that the level
of public complaints about DA processing might be a product of the stress that
the officers are under.

Mr. Ryan provided his own explanation of the cause of the stress that the officers
worked under. His stance is that residents are becoming more informed and are
better educated than in the past. They lodge more objections because they
understand the process better.

If this is so, then surely the LASU should be better resourced to work with this
better educated, more informed community. The fact that it is not better
resourced must explain at least part of the explanation for so much critical
comment about the DA processing system.
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Mr. Ryan posed a further explanation for the stress his staff worked under. This
explanation focused on the fact that the LEP 2000 is an innovative system with a
good deal of flexibility within it. Mr. Ryan argues that it is very easy for “the
person in the street” to understand prescriptive planning measures, but he implies
that they cannot appreciate more flexible approaches. This assumption seems to
run contrary to his observation that people are more educated, and better
informed about planning matters.

Public Hearings Transcript –March 27 2003
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Public Hearings Transcript – March 27 2003 (cont)

7.4.2.6 As discussed in section 7.2, a large part of the flexibility of LEP 2000 arises out
of the Desired Future Character statements, worth 50% of the evidence of the
assessment process. These statements result from a joint-effort of the community
and the Council to define what the future character of a locality should be. Given
this, the community must be at least as capable as the staff to interpret and
understand the flexible statements that they have created.

The increased number of objections must follow from the better-educated, more
knowledgeable community responding to the flexibility that the LEP provides. It
might be that a large part of the stress of the LASU, caused by increased
objections, is the result of the failure of the system to allow the community to
participate more effectively in the DA assessment process.

7.4.3 Relationship of the LASU and Councillors
7.4.3.1 In section 7.2 the discretionary powers afforded to the assessment officers by the

LEP 2000 were discussed. Mayor Sutton (Public Hearings April 10 2003), in
explaining why the Council at times voted against the recommendations of the
LASU, suggested that the officers were “constrained in their reports and their
recommendations to the absolute”. Councillors, she implied, were not, and so made
sensible decisions that allowed variations in the development standards.
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Thus, there is a second level of flexibility within the Warringah system. Whether
or not the decisions of the Councillors in allowing flexibility to standards are
always correct is not an issue for the Inquiry. But the introduction of a second
level of flexibility in the approval process is. This added flexibility adds to the
complexity of the process, and makes it more difficult for the community to
believe that they have input, and that the process is fair and impartial.

The mayor points out that only a small proportion of DAs actually go before the
Council for approval, and the notorious 5/4 or 4/4 voting pattern applies to only
a quarter of these. The problem is that the developments that do reach the
elected representatives are generally the largest, and most contentious,
developments. They attract a great deal of attention and often have solid groups
of protagonists and supporters. The appearance of flexible decision-making, and
group decision-making in regard to some of the most contentious matters,
colours the view that the community has of how the approval processes work, and
how they should work. The community’s lack of confidence in these processes,
expressed in so many Submissions, grows because of the doubts that they have of
the impartiality of the decision-making processes.
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Public Hearings Transcript – April 10 2003

7.4.3.2 Doubts about the impartiality of the decision-making of Councillors were
expressed in many Submissions. The kinds of concerns felt are illustrated in the
following examples (Submissions 191, 335, 10, 352, 293, 4).

Submission 191
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Public Hearings Transcript – March 27 2003

Submission 335
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Submission 010
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Submission 352

Submission 293

Submission 004
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7.4.3.3 Concerns about the effectiveness of the decision-making processes of the
Councillors in respect of DAs, are not confined to the objectors.

A number of applicants have also complained about the processes. Their
complaints are directed against the costly delays within the system and the
difficulty of generating rational debate about the merits of particular
developments. The behaviour of anti-development Councillors, and members of
the public who attend Council meetings, has without doubt added to the general
feeling of frustration. It destroys faith in the capacity of the elected
representatives to provide a smooth, reasonable, dispassionate, and fair assessment
of the merits of individual applications.

Part 7.1 illustrates that Warringah has not been especially inundated with
development, and applications for development, compared to the other 15 large
metropolitan Councils. Yet in the Councils with much higher levels of
development nowhere near the Warringah levels of rancour and public distrust
with the development approvals system has been generated.

The following example of perceived unsatisfactory behaviour by Councillors gives
the opposite side of the story to the examples given in 7.4.3.2. The author’s
frustration was such that he wrote to the Premier, Mr. Carr, complaining about
the problems, and the extract from Submission 257 is taken from that letter.
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Submission 257
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Submission 257 (cont)

7.4.4 Independent Hearing and Assessment Panel (IHAP)
7.4.4.1 The Council has introduced an Independent Hearing and Assessment Panel to

help overcome some of the problems that have beset the approval mechanisms.
The panel began operating on April 23 2003. It replaces the local approvals
committee of Council. Councillor Moxham, the last chairman of that committee,
welcomed the IHAP, and is reported in the Manly Daily (April 23 p. 7) as saying:
“It is a good thing. It will take us away from an unnecessary workload ….(and) would
enable Councillors to concentrate on strategy and policy rather than wrangle over
neighbourhood disputes”. Council meetings have been reduced from three to two a
month as a result. The IHAP meets once a month, at 6.00 pm on the fourth
Wednesday.
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7.4.4.2 Briefing Paper No. 60, supplied by the Council to the Inquiry, provides a detailed
description of the IHAP, its purposes, and its structure (Volume 3, Appendix 2).
The purpose of the IHAP is:

Warringah Council Briefing Paper No. 60

7.4.4.3 The LASU still processes applications in the same way that it has in the past. If a
DA then goes through a mediation program, but still has two or more objections
unresolved, it is referred to the IHAP.

If there is no mediation, but unresolved objections, the DA is referred to the
IHAP. The IHAP makes a site inspection of the property in question before
meeting. At the meeting it reviews all Submissions, discusses objections with the
people who made the Submissions, considers the LASU recommendations, and
then reports to Council. The elected representatives still have the final say in
approving or refusing the recommendation of the Panel.

Councillor Moxham (The Manly Daily April 23 2003 p.7) is reported to have said
there was always a community perception that Councillors were looking after
their ‘mates’, and that the Panel will certainly put this to bed. Since the
Councillors still have the ultimate power of accepting or refusing the Panel’s
decision, there is no guarantee that the perception of favoured treatment of some
people by Councillors will necessarily go away.

7.4.4.4 There is obviously a high political risk attached to the elected representatives
voting against the Panel’s findings, so the possibility of Councillors looking after
their “mates” must be diminished.

The Panel comprises a lawyer, environmentalist, a planner or an architect, and a
person representing and drawn from the community. There are alternatives
selected for each position. The community representatives and the Panel
representatives for each meeting are drawn from the pool on the basis that the
particular development being considered is not located in the same Ward in
which the community representative resides, or has business interests.

The Chair of the Panel is Mary-Lynne Taylor, a lawyer who also heads panels in
Liverpool and Fairfield, the models upon which the IHAP is based.
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7.4.4.5 Despite the pedigree of the Panel, it has yet to convince everyone in the
community that it will solve the development approval problems that have so
troubled the community.

Submission 072

The committees referred to in Submission 072 are most probably those formed to
conduct the independent public hearings that have to be held when a Category 3
DA comes before Council. These hearings pre-date the establishment of the
IHAP, and are part of the LEP 2000. There is evidence in the Submissions that
the community has not had great faith in the Category 3 Public Hearings. This
has now produced some scepticism about the effectiveness of the IHAP.

Public Hearings Transcript – April 4 2003
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Public Hearings Transcript – April 4 2003 (cont)
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Public Hearings Transcript – April 4 2003 (cont)

7.4.4.6 The doubts that hang over the IHAP stem from the power that the Councillors’
hold in accepting or rejecting the Panel’s decisions. In other Councils that have
created Panels, this has not been a particular problem apparently. In Warringah,
however, there is such a history of distrust of the impartiality of Councillors when
judging DAs, that absolute trust in the panel might not be possible with the
current mix of people in the elected representative body.
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7.4.5 Reform of the LASU
7.4.5.1 In his second appearance at the Public Hearings (April 10 2003) the General

Manager, in reviewing progress that had been made to reform aspects of
Warringah Council’s operations, made two references to a review of the LASU.

Public Hearings Transcript – April 10 2003

7.4.5.2 The Strategy Group supplied the Briefing Note on the LASU review to the
Inquiry on May 15 2003 (Volume 3, Appendix 2). It contained the latest draft of
the review, completed on May 5. A number of changes are being made, or are
contemplated for the LASU. The most important of these are summarised:

! refining and updating the procedures manual
! instituting a number of changes to the notification policy, and a draft

prosecution policy 
! engaging two specialist officers regarding management of developments and

illegal land-use operations
! making the community more aware of the Council’s mediation program
! installation of an effective DA tracking mechanism
! moving the records management system for DAs from the records department

to the LASU
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7.4.5.3 The review of the LASU appears to herald a number of changes that will
strengthen the operational aspects of the unit. The evidence before the Inquiry,
however, suggests that these reforms might not address the major problems that
the community has with the DA approval process.

Although some Submissions have been critical of individual members of the
LASU, there is no compelling evidence to suggest that the lack of confidence in
the unit lies wholly, or even in part, with the attitudes or work ethos of the
Assessment Officers. The evidence indicates that the members of the unit work
long hours under trying conditions, and that they handle a huge workload
reasonably well. The changes that will come out of the review will only improve
the performance of the unit: more staff, better accommodation, and better IT
support systems.

It may well be that the solution to the problems reported by members of the
community may lie in a more extensive reform of the development approval
process, rather than improvements to the LASU. A new structure might have to
be created that includes the assessment officers in an interactive body within the
Council that draws on a range of skills to assist the decision-making. To ensure
that localities are developed in the most effective way, and in harmony with their
Desired Future Character statements, a more holistic approach is needed.

7.4.5.4 LEP 2000 has been regarded as a path-breaking development in urban planning
in New South Wales. Mr. Ryan, Strategy Director, revealed the level of interest in
the LEP by professional bodies, and other Councils within NSW. Because it has
such innovatory features, the Council needs to ensure that the staff is flexible, and
broad in its skills base, so that the intentions of the LEP are fulfilled. It must also
be inclusive of the community.
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Public Hearings Transcript – March 27 2003

7.4.5.5 The evidence of the Submissions suggests that negative community reaction to
the LEP might be more basic than the alleged maladministration by the LASU.

The alienation of some within the community has been caused by frustration
with their lack of engagement with the planning process. They perceive the
much-heralded flexibility of the LEP as a one-sided kind of flexibility. They
record their anger at loss of local amenity, open space and a possible deterioration
of the natural environment, but feel that they have no means of constructively
expressing their concerns.

The Desired Future Character statement was intended to offer the community a
kind of blueprint for preserving desirable features of Warringah localities,
protecting areas against undesirable intrusions, and creating a path to the future
through harmonious development, blending the new with the old.

The Desired Future Character statements were meant to be the primary base on
which decisions were made, accounting for 50% of the weight of an assessment.

7.4.5.6 Desired Future Character statements were created through joint community and
Council consultations; they represented community visions for the future. A large
part of the community dissatisfaction with the development approval processes at
Warringah appears to be the lock-out of the community from making
judgements about the suitability of a development in terms of what it does to a
locality. The community helped to create the Desired Future Character
statements, but it has no voice in the interpretation of those statements within
the development approval process.



164

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.4

Staff of the LASU have to make such judgements. Although Mr. Fletcher
expressed his confidence in their ability to do that, the public reaction suggests
that his confidence is misplaced. It is not a criticism of the professionalism of the
staff to say that. The kind of challenge that the Desired Future Character offers is
not something that planners in any other Council in Sydney have to face. The
novelty of the approach suggests the possibility that there would be little in the
professional training of the staff that would prepare them to make the weighty,
50% of assessment judgements.

7.4.5.6 The crucial nitty-gritty work on DAs is done totally within the development
application group within the LASU. There are checks and balances within that
group to try and ensure that they act fairly, consistently, and professionally in
their decision-making.

The demands and opportunities presented by the Desired Future Character
approach require a broader understanding of how to turn a community vision into
a real future. The Assessment Officers cannot do that by themselves. There needs
to be a constant referencing of interpretations of Desired Future Character
statements back to the community in each locality. Without a mechanism for
doing this, the Warringah development approval process makes a mockery of the
locality-based planning system. Warringah Council has won great praise for its
innovative approach to planning by introducing a locality-based system. At the
crunch-point, however, where a development application has to be assessed
against the community-based Desired Future Character statement, the
community has no input. The interpretation of that statement is left to the
Assessment Officers.

7.4.5.7 The Assessment Officers appear to work without a great deal of connection with
other units and divisions within the Council. If the innovative planning system is
to work through to an effective development approval system, there ought to be a
continuous interconnection of the elements of the planning and assessment
groups. Strategic planning, infrastructure development, environmental
management, mediation, and compliance ought to have a close, on-going and
creative relationship with each other.

A development approval process that wins the confidence of the community
requires, within the Council, a full use of the expertise that lies in other areas of
the staff. This is not happening in an integrated way.

Mr. Gatenby (Public Hearings March 21 2003) said he believed it wasn’t needed.
The evidence of the Submissions suggests that a more integrated and more
broadly-based approach must be employed, if the concerns of the community are
to be met.
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Public Hearings Transcript – March 21 2003

7.4.5.8 The Inquiry offers no criticism of the professional quality of the Assessment
Officers at Warringah Council. It would appear however, that the LEP requires
them to perform tasks that go well beyond the traditional duties of town
planners. As well as facing the challenges of new tasks, they have been
undermanned, and have faced a heavy workload as a result.

To ensure that the creation of a development approval process that works well
and gains the community’s confidence, there must be an interactive link between
the Council and the community within the DA assessment process.

Instead of having creative interactive links, the evidence of a large number of
Submissions suggests that too often the process is marked by conflict between the
Council and the community, with deep suspicion on either side. Currently, there
is no way out of this. The IHAP system will address a small number of
contentious cases. What it will not do is bring the community into play in
interpreting Desired Future Character statements.



166

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.4

There are 67 localities in Warringah. The Desired Future Character of each
locality reflects the particular desired characteristics that the local community
wants. The discussion in section 7.2 pointed to the fact that desired future
character of an area is not a one-off decision made by members of a community
at one point in time. Instead it ought to be a living, working document. Each
new DA will throw up a new challenge to the community to decide whether the
outcome will be in accordance with their sense of what is needed for the area in
the future.

The Desired Future Character statement must be in a process of continual
review: each new development reworks the contours of the challenge. Natural
systems, as well as the socio-economic features of the population, are in a
constant process of change. The existing problem is that the Warringah
community has no real voice in expressing its opinions on the acceptability of a
particular DA, nor does it have a role in the on-going task of refining the desired
future character of their local area.

A small number of Assessment Officers dealing with a large number of localities
and many different types of development applications cannot be expected to read
the community mind as to whether or not a particular development fits in with
the desired future character of an area.

7.4.5.9 The IHAP system specifically excludes community representatives from sitting
on DAs that relate to their own Ward. This goes against the basic concept of the
Desired Future Character statement as representing a community’s view of the
kind of amenity that they want for their locality.

7.4.5.10 The evidence of the Submissions makes it very clear that many people in the
community cherish the natural environment of Warringah, and wish to preserve
it as development takes place. Mr. Corbett, the Environmental Management
Service Unit Manager, was asked about the connections of his unit with the
development approval process (Public Hearings April 3 2003). From his answer it
is apparent that the considerable environmental expertise in the Council has not
been built into the regular DA approval processes. The Assessment Officers call
on the environmental professionals when they think they might need them, and
the environmentalists keep some kind of watching brief on the planners.
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Public Hearings Transcript – April 3 2003
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7.4.5.11 The limited engagement of the Environmental Management Service Unit in the
development process, concentrating on such particular features of the
environment as vegetation management, is surprising.

Every DA that the Assessment Officers approve contains an implicit judgement
that there will be no harm done to the natural environment. It is incumbent on
planners to appreciate that environmental impacts occur through the cumulative
effects of change across an ecological area, made up by many individual
developments. It is much more than vegetation management.

Schedule 15 of the LEP 2000 (p.108-109) lists a large number of environmental
aspects that the Assessment Officers should consider when making decisions.
The professional training of the planners, their operational isolation from the
environmental professionals, and their huge workloads make it very difficult for
Schedule 15 items to be scrutinised as they should.
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Warringah Local Environment Plan 2000
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7.4.5.12 A curious aspect of the arrangements at Warringah Council is that the
Environmental Management Service Unit is responsible for instituting actions for
illegal land use and works carried out without approval (Briefing Note Strategy
Group LASU Review). Compliance, as section 7.3 illustrates is one of the main
areas of complaints against the Council, and most of the complaints in the
Submission focus their concerns about compliance on the LASU.
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7.4.5.13 Environmental impacts are just one area that illustrates the isolation of the
planning approach to DA assessments, compared to the holistic nature of many
of the Desired Future Character statements. It is, however, a very significant area
to use to illustrate the point.

In 1997 the Local Government Act was amended to include ecologically
sustainable development (ESD) as a prime focus for councils. The Local
Government Amendment (Ecologically Sustainable Development) Act led to
specific references to ESD being made in Section 7, Section 8, Section 89, and
Section 403 (2) of the Act. The aim was to elevate EDS from the peripheral zone
of Local Government concern to centre-stage.

The inclusion of strong environmental considerations in the assessment process,
therefore, should now be a fundamental part of the operations of any Council.
Warringah Council has an excellent record of doing this in managing some key
natural features of the area. The Council also has a strong educational program
concerning the natural environment. It provides facilities and support for schools,
and green workshops for the community. The evidence of the Submissions suggests
that this emphasis on splendid environmental management at the large-scale has
not been bedded in the routine small-scale issues presented in many DAs.

The evidence suggests that this is essential, if the current discontent with the DA
approval process is to be countered.

Both the Submissions and the Desired Future Character statements show that
the community is aware of the need to better merge DA processes with other
considerations, such as natural environment consequences.

The environment is not the only area that needs to be considered if there is to be
a match between DA processes and community expectations. Transport and
traffic management and the impacts of development on the social needs of the
community (especially those associated with the needs of youth and the needs of
the aged), are some of the other issues that come forth in the Submissions.

Warringah Council has the chance to develop a DA assessment system that can be
broad in its coverage of issues, and inclusive of the views of the community. Such
an approach would bring life into the promise of the LEP 2000, and remove the
besetting problems that confound the issues surrounding development.
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7.4.6 Property Interests and Elected Representatives
7.4.6.1 The evidence of the Submissions suggests that members of the Warringah

community perceive that, what they argue is a pro-development group within the
elected representatives, has strong links to the property industry. The following
extracts from Submissions provide the tenor of these allegations.

Submission 124

Submission 074

Submission 319

Submission 208
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Submission 236

Submission 234

Submission 210

7.4.6.2 Warringah Council has a reputation within the community as a pro-development
Council. There are Councillors sitting on the Council whose primary income is
derived from the property industry. A number of people make a connection
between the supposed pro-development stance of the “Majority” Councillors and
the industry connections of some of those Councillors. They conclude that those
Councillors must be making money out of the general development of the area.
These conclusions are made, it should be noted, without any supporting evidence
for the main part.
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7.4.6.3 Not surprisingly there are people within the community who hold a different
view. Equally unsurprising, people who are a part of the property industry
(Submission 100) have defended the actions of the pro-development Councillors.

Submission 100

7.4.6.4 Councillor Jones argued that the critics were wrong, and that business people
brought skills to the Council that were beneficial to the community.

Submission 294

7.4.6.5 Sections 442, 443 and 444 of the Local Government Act 1993 are meant to
remove any suspicion that the public might have of a Councillor using his or her
position to gain financial benefits.
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A Pecuniary Interest is defined as a reasonable likelihood or expectation of an
elected member receiving substantial financial gain (or loss) from an interest that
his or her decisions on Council might influence. The interest spreads beyond the
individual Councillors to include relatives, business associates, employees, and
businesses.

In all such cases the Councillor must declare an interest at Council meetings if a
matter is being discussed in which the Councillor has a Pecuniary Interest
(Section 451). Within 3 months of being elected to Council, a Councillor must
also lodge with the General Manager a statement of interests (Section 449).
Complaints concerning failure to declare a Pecuniary Interest may be made to the
Director-General of the Department of Local Government (Section 460). The
Director-General may investigate the matter, and it may be referred to the
Pecuniary Interest Tribunal (Section 469).

Local Government Act 1993 No 30 – Section 442–444, Chapter 14
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7.4.6.6 The Inquiry considered the Pecuniary Interest statements of the elected
representatives and senior staff and found no reason to consider them not to be
accurate, with two exceptions. In one year Councillor Caputo omitted one item
from his declaration, but the error was later rectified. Councillor Stephens failed
to declare an interest in a family company.

Public Hearings Transcript – March 20 2003
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7.4.6.7 It is impossible for the Inquiry to gauge whether on all occasions the elected
representatives have fully declared Pecuniary Interests at Council meetings. They
claim that they have always done so, and the very large number of declarations by
Councillors Caputo and Jones (who have the closest links to the property
industry) suggest that they have been attentive to this requirement of the Act.

Public Hearings Transcript – March 24 2003
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7.4.6.8 Despite the very large number of Pecuniary Interests declared by the elected
representatives, the Submissions show that many people in the community are
not satisfied that Councillors with links to the property industry have not
benefited from the development that has taken place in Warringah.

The simple argument by these critics is that as development takes place the whole
property industry benefits through increased prices and enlarged business.
Regardless of direct interests in building or trading or managing of particular
properties within the DA process, Councillors that have links to the property
industry will always have a fundamental conflict of interest. Each time they make
a decision to approve a development they effectively improve their own business
prospects, so the argument runs.

Councillor Jones was asked to comment on such general propositions of conflicts
of interest. He dismissed the notion of conflicts of interest as a perversion of the
truth, and stated that he believed that all of the Councillors have acted properly
in this regard.
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Public Hearings Transcript – March 27 2003
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Public Hearings Transcript – March 27 2003 (cont.)
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Public Hearings Transcript – March 27 2003 (cont.)
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7.4.6.9 Some members of the public, sceptical of the ability of Councillors with property
interests to sanitise those interests from their activities within the Council, point
to the downstream benefits that may ensue from beneficial decisions made by
Councillors on DA applications.

For example, Mr. Chirillo, who appeared at the Public Hearings on April 7 2003,
said that he was friendly with some Councillors, and that they did not abstain
from voting on a controversial development in Dee Why (built by his family
company). This allegedly non-complying building was allowed to proceed. If some
time later one of the "friendly" Councillors' company were to become manager of
that building, a clear downstream benefit would accrue. This would not have been
possible if the Councillor had not voted in favour of the development.

Public Hearings Transcript – April 7 2003
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7.4.6.10 Another illustration of downstream benefits would concern any councillor who
had shares in a building company. If that councillor voted in favour of certain
developments, there is always the possibility of the building company being
chosen to do the construction. If the developer has previously engaged the
company the chances of a favourable downstream benefit grow. There are several
developments in Warringah where the construction company, in which the
Councillor owns shares, has been chosen as the builder.

7.4.6.11 The fact that a Councillor declares a Pecuniary Interest in relation to a DA, and
removes him or her self from discussion and voting on it, does not prevent them
from gaining downstream benefits. In the eyes of some in the community, the
larger the business links with the property industry, the greater the likelihood of
downstream benefits occurring.

Public Hearings Transcript – March 27 2003

7.4.6.12 A broader aspect of perceived conflicts of interest is raised in some Submissions.
This concerns Councillors with property industry links being involved in such
matters as the preparation, or approval, of an LEP or residential development
strategy.

Councillor Caputo was asked to discuss this issue during the Public Hearings. In
relation to the LEP, Councillor Caputo stated that he had received legal advice
that he was entitled to vote on the LEP. In the eyes of the community critics,
however, the legality of the issue is not the crux of the matter. What disturbs
them is that each time a Councillor with property interests votes on a particular
matter (like a DA approval) or on a general matter (like the LEP), he or she can
entertain the possibility of reaping a downstream benefit. It is a matter of
Conflict of Interest, rather than a Pecuniary Interest problem. In fact, the more
general the issue, the more possible the downstream benefit becomes.
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Public Hearings Transcript – March 24 2003

7.4.6.13 Another area where Conflicts of Interest might arise is the sale of Council land
or property. When Warringah Council set about repairing the very poor state of
its finances, it disposed of a number of assets including property. Allegations have
been made that some Councillors received direct benefits from these sales. Other
Submissions have objected in principle to Councillors making decisions about
property that does not belong to them, but to the community. They further argue
that the sale of that property then benefits their colleagues in the property
business. Some Submissions go so far as alleging that some of the property has
been sold at below market rates, thus giving the purchaser a windfall gain. Ms.
Sharp enunciated the general opposition to the sale of Council property.

Public Hearings Transcript – March 25 2003

7.4.6.14 A more troublesome problem has been raised in some Submissions. This is the
possible use of the options system to reap benefits from a pro-development
Council. Associated with that is the use of proxies in property transactions.
Whatever a councillor might declare in terms of pecuniary interests, it is still
open to him or her to take options on property and gain substantial benefits from
that property without the name of the councillor ever being identified on the
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public record. The use of proxies within property transactions, whether using
options or not, can have the same result.

Public Hearings Transcript – April 5 2003
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Public Hearings Transcript – April 5 2003 (cont.)
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Public Hearings Transcript – April 5 2003 (cont)

7.4.6.15 If a councillor has the mind to do it, he or she can operate quite successfully
within the property market without ever revealing to the community the extent of
his or her interests.

Whether or not any Warringah Councillors do act in this manner is not known
to this Inquiry, however there is a broad suspicion that Councillors with known
property interests will make judgements in favour of the general interests of that
industry, rather than considering development applications solely on their merits.

The suspicions of the public are roused when decisions are made using Mayoral
Minutes, and/or when decisions are made in closed sessions of Council. An
example of this is provided by Submission 114.
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Submission 114

7.4.6.16 Councillors who declare a Pecuniary Interest in a DA regularly absent themselves
from the discussion of, and vote on, that DA. There are suspicions held by some
in the Warringah community that the practice of Councillors absenting
themselves from discussing or voting on certain DA approvals is nothing more
than a charade.
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The Councillors are alleged to work on a “nod and a wink” system, whereby they get
the support their pro-development colleagues when they have to dismiss themselves
from the meeting. The vote is allegedly organised by those colleagues to support
the departing Councillor’s interests. In turn, that colleague will repay the favour the
next time another colleague has to absent himself or herself. In one Submission this
is referred to as “exchange voting”. The suspicions are widely entertained in the
community (Mr. Barwell’s evidence, Public Hearings April 4). A number of
Submissions gave evidence that appears to provide proof that the “nod and a wink”
system is well practiced within Warringah Council (Submission 045, and Ms.
Oliver’s April 1 evidence, and Ms. Kvelde’s evidence of April 7 2003).

Public Hearings Transcript – April 4 2003
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Public Hearings Transcript – April 1 2003

Submission 045
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Public Hearings Transcript – April 7 2003

7.4.6.17 It is not the task of this Inquiry to prove or dismiss the various allegations
concerning the use of Councillors’ powers in relationship to development
consents. The Inquiry did not focus on whether Councillors actually benefited
themselves through financial gain, or benefited colleagues in the property
industry, when voting on a DA. There was insufficient evidence to draw any
conclusions.

On numerous occasions throughout the Public Hearings it was stated that the
Inquiry was not a trial of individuals. Its focus is on the efficiency and
effectiveness of the governance of Warringah Council. It has a particular
responsibility to consider the conduct of elected representatives, and to judge
whether they command the community’s confidence and support.

In relationship to the DA process, the focus has been on whether it has been
managed by the elected representatives in a way that gives the community
confidence in the probity and transparency of the process. The evidence of a very
large number of Submissions suggests that the community has not been
convinced that the elected representatives have made consistent and unbiased
decisions in relation to DAs. Nothing has been so corrosive of the community’s
confidence and support for the elected representatives than the way in which they
have managed the development approval process.

7.4.6.18 There is a serious flaw in the Local Government Act. It places too much reliance
on declarations of Pecuniary Interests to ward off public suspicions of corrupt
behaviour by elected representatives. There is nothing in the Act that allows
conflicts of interest to be dealt with.

The Act, however, allows a councillor in any council to become an advocate for
an applicant, or an objector, to a development. It further allows that councillor to
then sit in judgement on the approval or refusal of the development. Since there
is no separation of powers in this regard, it invites abuse of those powers. There is
ample evidence, in Warringah and elsewhere, that such conflicts of roles do occur.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT
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In many decisions about property developments the monetary outcomes for a
favourable decision are very high. Applicants and developers may court any
councillor in a variety of ways that might break no laws. They might assist a
councillor with campaign donations, attend fund-raisers, or attend civic functions
that raise money. In return, there is an expectation that the councillor will look
after their “mates”.

Even those councillors who do not have direct connections with property
developers or other applicant/objectors, may be compromised in the approval
process. A councillor who wishes to get re-elected in an area that has a large anti-
development movement may make decisions guided more by the desire to
become popular, and get re-elected, than by the merits of an individual case.

In their advocacy roles, councillors can exercise considerable influence over their
elected colleagues to convince them to vote in a certain way. The influence of the
Mayor can be especially significant in this regard.

7.4.6.19 If a Councillor has direct connections with the property industry, as a developer
or as a real estate agent for example, the dangers and possible conflicts become
much greater. The critical focus is not in proving that Councillors with property-
related interests may succumb to temptations, but in removing the public
perception that they might. Whenever a Councillor with such interests votes on a
development application, there will be a suspicion in the minds of many in the
community that his or her business interests bias his or her vote.

The theme, that Councillors with interests in property-related industries, was
repeated in a large number of Submissions, and argued with vigour. It underlies
the strong doubts that people have about the probity of such connections. There
is only one way to remove such doubts. That is to prohibit people with personal,
family or company interests in the property industry from standing for election to
Councils. The loss of the democratic right of such a person to stand for public
office is balanced by the assurance of probity in relation to development matters
that would be given to the community. It would remove one of the great shadows
that are cast on the public confidence in Local Government, and would be a huge
step in restoring community confidence in Warringah Council in particular.

7.4.6.20 This would still leave the problem facing other Councillors, with no direct ties to
the property industry, with the need to balance the conflicting roles of being both
advocates and judges on development consent issues.

The simplest way of handling this problem is to remove Councillors from acting
in an advocacy role. An example of the Mayor performing a strong advocacy role
on behalf of the Netball Association has been discussed in Section 6.
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The Councillors would not be allowed to take any part in the preliminary
assessment of an application, nor would they be allowed to meet with either
applicants or objectors. They would not be allowed to speak to, or in any other
way influence the way an officer considers a matter prior to a report being
presented to the Council. This would remove the system of patronage and
influence that has so sullied the reputation of Local Government.

In connection with this, the establishment of IHAP systems provides a further
means of making the decisions on approvals and refusals of development
applications robust and transparent in the eyes of the community.

7.4.6.21 One further step should be taken if the confidence of the community is to be
restored. This is the introduction or maximum terms for Councillors. Two terms
should be the maximum. Many of the difficulties surrounding the roles of
Councillors in the development application processes spring from their
associations with staff. If Councillors stay on Council for a long period they
inevitably come to form links with senior staff, and the separation of roles
between the elected representatives and the corporate body (legislated in the Act)
becomes blurred.

For a number of reasons a two-term limit on Councillors might apply only to
metropolitan Councils, and perhaps to large provincial Councils. The human
resources of smaller Councils and rural places do not afford the opportunity to
limit the terms.

7.4.6.22 Another means of helping to restore the community’s confidence in their elected
representatives is to introduce popularly elected Mayors in Warringah. These
would hold their positions for the term of the Council. This would remove the
pattern of obligations created in the lobbying that precedes the election of the
Mayor by the Councillors once a year.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

3 Comparative Information on New South Wales Local Councils 2001–2002 p. 218–219
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7.4.7 Warringah Council and the Land and Environment
Court

7.4.7.1 Warringah Council has had one of the highest levels of expenditure on legal
expenses related to planning and development application in New South Wales.
It is not the province of the Inquiry to form an opinion of the merits of any
matter before the Land and Environment Court.

In 1999–2000 legal expenses as a proportion of total planning and DA costs for
Warringah was 52.5%3. The average proportion for the 16 Councils in Sydney
with populations above 100,000 was 12.7%.

In 2000–2001 legal expenses as a proportion of total planning and DA costs for
Warringah was 27.1% compared to an average 21.6% for the 16 large Sydney
Councils.

In 2001–2002 legal expenses as a proportion of total planning and DA costs for
Warringah was 37.4% compared to an average proportion of 13.3% for the 16
large Sydney Councils.

Over the three years Warringah had either the highest level of expenditure on
such legal expenses in New South Wales, or the second highest level in the State.

Whatever might be the reasons for this extraordinarily high level of legal costs,
the fact that it occurs, and has persisted, is well known. Many in the community
see these costs as evidence of poor management of the DA process by the
Council. It is a further factor in the lack of confidence in the Council to manage
its affairs effectively.

7.4.7.2 According to a number of Submissions, applicants have been forced into the
Land and Environment Court because of the ineptitude of the Council.

Not only does recourse to the Land and Environment Court place high costs on
the Council (and therefore the community), it also places a heavy financial
burden on the applicants as well. If cases did go to the Land and Environment
Court because of the Council’s ineptitude, as alleged, it represents a loss-loss
situation in a financial sense.

There are signals in the Submissions that the recourse to the Court derives from
problems in interpreting the novel aspects of the LEP 2000. Submission 002 and
the evidence of Mr. Timms (Public Hearings April 8 2003) and Mr. May (Public
Hearings April 7 2003) illustrate the problems from the viewpoint of some
members of the public.
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Submission 002 (cont)
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Submission 002 (cont)

Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 7 2003
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Public Hearings Transcript – April 7 2003 (cont.)
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Public Hearings Transcript – April 7 2003 (cont)
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Public Hearings Transcript – April 7 2003 (cont.)

7.4.7.3 Whilst some members of the community think that they can explain why they
end up in the Land and Environment Court (ineptitude), others seem to be
genuinely puzzled about how this can happen. Mr. Kerr’s evidence (Public
Hearings April 5 2003) provides a long account of his own experience in dealing
with the Council, his mystification with their procedures, and the costs that he
has had to bear as a result.
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Public Hearings Transcript – April 5 2003
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Public Hearings Transcript – April 5 2003 (cont)
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Public Hearings Transcript – April 5 2003 (cont)
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Public Hearings Transcript – April 5 2003 (cont)

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT



206

VOLUME 2

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Section 7.4

Public Hearings Transcript – April 5 2003 (cont)
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Public Hearings Transcript – April 5 2003 (cont)
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Public Hearings Transcript – April 5 2003 (cont)
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Public Hearings Transcript – April 5 2003 (cont)
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Public Hearings Transcript – April 5 2003 (cont)

7.4.7.4 In some instances the Land and Environment Court itself has been quite critical
of the Council in bringing cases before the court. The comments of Judge
Bignold (Submission 032) are illustrative.

Submission 032



211

Submission 032 (cont)
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Submission 032 (cont)
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Submission 032 (cont)
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Submission 032 (cont)

7.4.7.5 Other Submissions complain that when matters are decided by the Land and
Environment Court, the Council does not follow up to ensure that conditions set
by the Court are put in place. The extracts from Submissions 262 and 027
illustrate this. Mr. Brisby, the Team Leader of Environmental Compliance
Services, gave the Inquiry a summary of the activities of the Council in respect of
compliance issues, assuring the Inquiry that compliance issues were followed
through (Public Hearings April 8 2003).

Submission 262
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Submission 027
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont)
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Public Hearings Transcript – April 8 2003 (cont)

7.4.7.6 In other Submissions there is evidence that the Council has forced both applicant
and objectors into Court, rather than solving problems through their own system.
The evidence of Ms. Oliver (Public Hearings April 1 2003) illustrates this
approach.
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Public Hearings Transcript – April 1 2003 (cont)
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Public Hearings Transcript – April 1 2003 (cont)
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Public Hearings Transcript – April 1 2003 (cont)
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Public Hearings Transcript – April 1 2003 (cont)

7.4.7.7 There is no doubt that the Council has also adopted a policy of not taking cases
to Court if they do not think they can win them (Public Hearings Councillor
Caputo March 24 2003). This has reduced the Council’s legal costs from their
very high level in 1999–2000, but it also opens them up to criticism that they are
allowing bad developments to take place because they are not willing to fight
them in court (Submission 082).
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Public Hearings Transcript – March 23 2003
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Submission 082
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Submission 082 (cont)

7.4.7.8 The evidence taken as a whole suggests that much of the blame for the very high
legal costs associated with the Council’s DA processes rests significantly with the
Council itself.

One reason for the public perception that Council handles matters in the Land
and Environment Court poorly is the public’s own inability to know, or
understand, circumstances where the Council may make a reasonable decision to
resolve the matter on terms acceptable to the parties. The public often perceives
that matters can only be resolved by a determination of the Court, and that
settlements indicate capitulation.

Council commonly deals with legal advice in closed sessions, whilst this, given
the particular circumstances of a case, may be appropriate, public confidence of
decisions reached in closed sessions is weakened if an inadequate explanation of
the decision is not contained in the Minutes.


